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President's Message 
1985-3 

The Oracle says, "Surround yourself with 
good lawyers and you are bound to suc
ceed" ... (Did he quote Socrates or was it 
Terminus?). The good members ofour Host 
Committee, Program Committee and Mon
day and Tuesday morning programs chair
men are putting together the College's best 
Spring meeting ever ... Our good Newsletter 
chairman is forging ahead ... Our good 
Board is preparing to arrive at The Green
brier a day early to handle its long agendas ... 
Editorial note: Tbemdio messagefaded out. 
We'll bold Ed responsible in every way 
besides expecting a report on his two week 
surt.JEY Of the Greek mainland, islands and 
waters. 

Editor's Comments 
The first issue of the ACREL Newsletter 

was well-received by members of the Col
lege. Many thanks for the kind comments 
and suggestions. 

Now for a few thoughts on our future 
directions. My favorite charity, or perhaps it 
is my favorite politician, recently sent me a 
letter which, after disregarding all of the 
window dressing, basically said "keep those 
contributions coming!!" The same might be 
said for YOUR Newsletter. 

We have received outstanding support, in 
the form of tangible articles and reports, 
from a few members of the College. What 
we need now is a wider variety of materials 

(continued on page 2) 

Spring ACREL Meeting - The Greenbrier 

April 28-30, 1985 


Between 150 and 175 members of the 
College are expected to attend the Spring 
ACREL Meeting to be held at The Green
brier, White Sulphur Springs, West Virginia, 
from April 28-30, 1985. Details on the 
meeting and the many opportunities for 
relaxation provided at The Greenbrier have 
been previously sent to all members of the 
College. 

Program Chair Flora Schnall, with the 
able assistance ofBill Thomas and Professor 
Curtis Berger, has planned two exciting and 
innovative programs for Monday and Tues
day mornings. The Tuesday program will be 
preceded by the annual business meeting 
for members of the College. 

The last issue of the Newsletter did not 
have final details and speaker commitments, 
but those are now available and are as follows: 
Monday, Apri129, 1985: 

ASK WASHINGTON-Diagnosis and Prog
nosis; An opportunity to hear from and to 
discuss with, knowledgeable past and pres
ent federal government officials, several 
topics of current concern to real estate 
lawyers. 
Chairman: William G. Thomas, Washing· 
ton, D.C. 
After a joint general program session 
there will be a subprogram devoted to 
each of the topics. 
During each subprogram a member of 
the College, as indicated, will moderate 

and respond to observations made by the 

primary speakers. 

TOPICS AND SPEAKERS: 

1. The Residential Mortgage Market
Future of Mortgage Financing. Principal 
Speaker: Mrs. Caryl S. Bernstein, Executive 
Vice President and General Counsel, 
FNMA College Respondent: Richard R 
Goldberg. 
2. Future Tax Policy and its Impact on 

Real Estate/Tax and Tax Policy Implica

tions on Future Syndications. Principal 

Speaker: David H. Brockway, Chief of 

Staff, Joint Congressional Committee on 

Taxation. College Respondent: Lewis R 

Kaster. 

3. Securities and SEC Developments
Their Impact on Real Estate and Real 
Estate Syndication. Principal Speaker: 
Irving D. BorochoJf, Assistant Director of 
Corporation Finance, SEC. College Re
spondent: Russell L. Johnson. 
4. Environmental Law The Impact of 
Federal Environmental Requirements on 
Real Estate. Principal Speaker: Carol S. 
Dinkins, Partner, Vinson & Elkins, Hous
ton, Texas, and former U.S. Deputy Attor
ney General and Assistant Attorney Gen
eral, U.S. Department of Justice, Lands 
Division. College Respondent: Roger D. 
Schwenke. 

Tuesday, Apri130, 1985: 
ENFORCEMENT OF REAL R(jTATE SECUR
ITY 
Chairman; Professor Curtis Berger, 
Columbia Law School 
TOPICS AND SPEAKERS 
1. Uniform Land Security Interest Act
Norman Geis, Chicago, Illinois. 
2. Real Estate Security Enforcement: Bank
ruptcy Update - Robert Zinman. 
3. Issues Involving Multi-state Foreclo
sures - Hugh Brodkey. 
In addition to these presentations, a panel 
consisting of Norm Geis, Bob Zinman, 
Hugh Brodkey, Professor Berger and Flora 
Schnall will discuss, in general, problems 
involving the enforcement of real estate 
security. • 
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The Tenninus Papers (continued) 
How Tenninus was Driven from the Temple ofJupiter 

and Why He Now Wants to Return 

BY TER.YINUS 

( Editor's Note: This article is the second in 
a series of occasional essays which the 
Newsletter bas receivedfrom ancient Rome. 
It was forwarded by a member of the 
College, Norman Geis, who claims it was 
written by Terminus, the Roman god of 
boundaries and the patron saint of real 
estate lawyers.) 

The high priests of the College will not 
let me rest in peace. Those heretics have 
now demanded additional proof of my 
credentials to act as their patron saint. A 
plague on all their titles! 

I freely admit that there were a few 
omissions in my first message to the 
College. But ( will not retract my boast that 
I was the only god the Romans allowed to 

stand next to the mighty Jupiter in his great 
temple on the Capitoline Hill. Both livy and 
Ovid gave irrefutable evidence, cited in my 
first diatribe, that an ancient Etruscan 
boundary stone had indeed occupied the 
temple building site long before Tarquin 
the Proud let the construction contract for 
the improvements, 

The practical Romans of course seized 
a golden opportunity: they promptly en· 
shrined that sacred stone in the temple not 
only to serve as the central datum to the 
location of alI of the properties in Rome, 
but also to monument the boundaries of the 
city itself. They were so solicitous of my 
welfare that they even drilled a hole in the 
roof of Jupiter's temple so the bearin~'i 


from the stars to the central datum would 

not be obscured. ah, what a glorious 

moment that was in the history of property 

rights - the mighty Jupiter yielding up his 

great temple to his uninvited guest, Ter

minus! 


Why, the Romans even used me to give 
meaning to their famous maxim that "all 
roads lead to Rome". They did this by 
coining a new word, "terminus", to honor 
me for gathering all the roads together at 
the boundaries of the great city. With all 
these honors heaped upon me, I should 

Editor's Comments 
(continued from page J) 

from the full breadth of College member
ship. 

In this issue we have published a report 
on a recent Florida trial court decision 
which seemed to the Editor and to some 
others within the College to represent a 
significant new development in the law of 
real estate. This development may be sig
nificant only until such time as it is reversed 
by an appellate court. In the meantime, we 
thought that it would be of interest to 
College members. 

I suspect that most College members 
have similar situations - perhaps not cases, 
but instead unusual financing or convey
ancing transactions which would be of 
equal interest to others in the College. I 
also know many of you well enough to 
realize that shyness and quiet reticence 
must not be membership criteria. 

So, the next time you are involved in, or 
hear about, an unusual transaction or deci
sion, please take the time to send us a short 
report on it A copy of [he decision, copies 
of pertinent documents or even just a few 
brief observations would be something that, 
I sincerely believe, would be of continuing 
interest to other members of the College. 

have been forewarned that, centuries later 
when mighty Rome started to crumble, the 
stubborn god Terminus who blessed the 
city's original boundaries, would then be 
unjustly blamed for yielding up the empire. 
This calumny was spread by the venerable 
St. Augustine himself, who wrote in The 
elf), Of God (Book V, Ch. 21): 

'The god Tenninus, who refused to give 
way to jupiter, gave way to necessity." 

St. Augustine's slander of my good name 
was later corroborated by no less an au
thority than the reknown Gibbon. In the 
very first chapter of The Decline and Fall of 
the Roman Empire that learned historian 
opined that I wa'i jointly responsible with 
the emperor Hadrian for relinquishing the 
eastern conquests: 

"It was an ancient tradition that, when the 

Capitol was founded by one ofthe Roman 

kings, the god Tennin~ (who presided 

over boundaries, and wa.t represented ac

cording to the fashion 0':( that age by a 

large stone) alone among the inferior 

deities, refused to yield bif place to jupiter 

himself A favorable inference was drawn 

from his obstinacy, whic~ was interpreted 

by the augurs as a sure presage that the 

boundaries of the Roman power would 
never recede. 

During many ages the prediction, as it is 
usual, contributed to its own accomplish
ment, But though Tenninus had resisted 
the majesty ofjupiter, he submitted to the 
autbority of the emperor Hadrian. The 
resignation ofall the eastern conquests Of 
Trajan was the first measure Of his reign. " 

These words of Gibbon now bring me to 
the purpose and point of my present diatribe, 
which is to disclose that a new humiliation 
of Terminus is being plotted by the crafty 
Jupiter. I have lately heard that this Jove 
(cunningly disguised in the garb of the 
"Hawaiian Housing Authority") has decreed 
that a great public purpose can be served in 
the province of Hawaii be redistributing an 
owner's lands among his tenants. As a sop to 
Terminus the landlord in question (a certain 
"Midkiff") will of course receive "just com
pensation" for his loss. Yet, the priests of 
the College have rightly divined that the 
precedent of Midkilfs case raises profound 
questions of principle which go to the very 
essence of the idea ofproperty rights: simply 
put, it has raised the specter of the god 
Terminus never again resuming his rightful 
place in the temple of Jupiter. 

Alas, the more things change, the more 
they are the same. If the crafty Jupiter today 
can brazenly repudiate property rights for 
the naked purpose of redistributing them, 
then Terminus is indeed doomed to wander 
in exile forever. Then, some future Gibbon, 
looking back on these events, will repeat St. 
Augustine's terrible indictment, that Termi
nus once again "gave way to necessity". 
And, if this be true, it is a sorry patron ~aint 
the priests of the College have chosen as 
your protector. 0 ye conveyancers, a word 
to the wise! _ 
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(S.D.N.Y. 1975) and see also Gruson GovA New Vehicle For Forum-Selection erning Law Clauses in Commercial Agree
ments- New York's Approach, 18 Colum.J. Clauses and Choice-of-Law Provisions Transnat'l 1., 323, 328-29, 377 (1979). It 

in Real Estate Contracts 
BYEUGENE] MOJIRIS 

At its 1984 session, the Legislature of the 
State of New York enacted a law (Chapter 
421 New York Laws of 1984) which should 
be of interest to real estate practitioners 
throughout the country where they are 
involved in multi-state transactions and are 
seeking a convenient forum for the resolu
tion of disputes should they arise. 

Under prior law, where the parties to an 
agreement designated the State of New 
York as the forum and the law of New York 
as governing, by virtue of certain "door 
closing" doctrines, they were not assured 
that the New York courts would accept 
jurisdiction, even though the agreement of 
the parties so specified in writing. 'Ibis was 
so because the New York courts have 
followed four conflict-of-Iaws approaches 
to the enforceability ofgoverning Jaw clauses 
in agreements: (1) The "grouping of con
tacts" test, (2) the "reasonable relation" 
test (Auten v. Auten, 308 N.Y. 155, 124 
N.E.2d 99 [1954)), (3) the "forum non
conveniens"doctrine, codified in New York 
Civil Practice Law and Rules Section 327 
(McKinney's Supp. 1981-82), and (4) the 
"public policy of New York" test (See 
Guaranty Mortgage Co. v. Z.I.D. Association, 
Inc., 506 F. Supp. 101 [1980)). 

Those prOvisions of law in effect prior to 
the enactment of Chapt 421 held that, even 
though the New York courts recognized 
that a contractual submission to juris
diction wasprima facie valid to confer per
sonal jurisdiction over the parties. N.Y. Bus. 
Corp. 1. Section 1314 (d) (McKinney's 
Supp. 1981-82) permits a New York court to 
entertain an action involving foreign corp
orations only ifone of the following require
ments are met: 

( 1 ) The action is for damages for breach 
of a contract made or to be performed in 
the state orwhich relates to property located . 
in New York at the time the contract was 
made; 

(2) The subject matter of the contract is 
in New York; 

(3) The claim arose in New York, except 
claims seeking to affect title to foreign 
realty; 

(4) The defendant would be subject to 
long-arm jurisdiction in New York; or 

(5) The defendant is authorized to do or 
is doing business in New York. 

The 1984 New York statute eliminated 
the "grouping of contracts," the reasonable 
relation" tests and the 'forum non-con
veniens" doctrine, but it did not preclude 
the appUcation.of the "public policy" con
cept. 

'Ibis result was accomplished by the 
following amendments: the General Obliga

tions Law, Article 5, by adding a new Title 2, 
Section 5-201; the Business Corporation 
Law by adding a new subparagraph (6) to 
paragraph (b) of Section 1314; the Banking 
Law by adding a new paragraph (f) to 
subdivision 2 of Section 200B; the Partner
ship Law by adding a new paragraph (f) to 
subdivision 2 of Section 121, the Not-For
Profit Corporation Law by adding a new 
subparagraph (6) to paragraph (b) ofSection 
1315, and by adding new paragraphs (b) 

and (c) to Rule 327 of the Civil Practice 

Law and Rules. 


The essence of Chapter 421, through 
these various statutory changes, is to create 
a "safe harbor" to the effect that, where the 
parties to a transaction involving 5250,000 
or more (excluding a transaction for per
sonal, family or household purposes) agree 
that the law of New York shall govern, 
whether or not the transaction bears a 
reasonable relation to New York, that pro
vision is enforceable. The amendments to 
the Business Corporation Law, the Banking 
Law, the Partnership Law and the Not-For
Profit Corporation Law also provide that 
jurisdiction should be accepted where the 
entity has, as a party to the agreement, at 
least one resident of New York, a domestic 
corporation, foreign corporation doing busi
ness in New York, or a corporation which 
was formed and is existing under the laws 
of the United States and which maintains an 
office in New York. 

The amendment of CPLR Section 327 
provides that, where the other requirements 
of Chapter 421 are complied with, no court 
shall stay or dismiss an action on the ground 
of "Inconvenient Forum" where the parties 
agree that the law of New York is to govern. 
Chapter 421 also provides that it shall take 
effect immediately Ouly, 1984) and shall 
apply to contracts entered into after the 
effective date and where any action or 
proceeding is commenced after the effective 
date, even though the date of the agreement 
precedes the effective date of the act. 

Despite these stringent statutory limita
tions upon the New York Court's authority 
to reject jurisdiction, where the parties 
have elected in writing to confer upon 
.them the right to adjudicate the disputes of 
out-of-state controversies, a small aperture 
has still been left in the form of the vague 
generality known as "public policy". 'Ibis 
"safety valve" is available to permit the 
exercise ofdiscretion by a court confronted 
with an outlandish situation as was the case 
in Southern Int'l Sales Co. v. Potter and 
Brumfield Div. of AMF Inc.; 410 F. Supp. 
1339 (S.DN.Y. 1976) and Business Incerr
tivesCo. v. SONY of Am., 397 F. Supp. 63 

was also inversely involved in Guaranty 
Mortgage Companyv. Z.I.D. Associates, Inc., 
506 F. Supp. 101 (1980) where application 
of the Jaw of Tennessee would have per
mitted the collection of a brokerage fee, 
which would have been barred in New York 
because the broker was unlicensed. 

Although Chapter 421 does not specify a 
contract for the sale of real property as 
being encompassed within its scope, the 
language of the amendments does not seem 
to preclude it. Thus, unless the New York 
courts should resort to the "public policy" 
exception as a basis for excluding real 
property contracts, the area seems to offer a 
fertile source for the use of the New York 
law and forum for the mandatory enforce
ment of forum-selection clauses and choice
of-Jaw prOvisions in large real estate trans
actions, whether or not diversity exists 
among the parties. 

The statement of the Committee on For

eign and Comparative Law of the Association 

of the Bar of the aty of New York (made 

prior to the enactment of Chapter 421) and 

its recommendation that the Jaw be enacted, 

is instructive. 


"Relying on New York State's status as 
a leading center of international finance and 
commerce, parties to significant domestic 
or international commercial transactions 
widely regard New York as a forum which 
neutrally and competently administers a 
stable and sophisticated body ofcommercial 
Jaw. Thus, agreements relating to commer
cial transactions having little or no connec
tion with New York often stipulate New 
York as the party's chos,en forum and New 
York law as the governing law. The parties' 
submission to New York jurisdiciton and 
choice of New York law has several positive 
aspects. Parties not otherwise having sub
stantial connections with New York may be 
induced to conduct business in New York 
if they can be assured of the availability of 
New York law to determine their rights and 
duties and of unhampered access to New 
York courts in the event of a dispute ... It is, 
therefore, the view of the Committee on 
Foreign and Comparative Law that legisla
tion [referring to the doctrine of Chapter 
421\ is appropriate to ensure the effective
ness of submission-to-jurisdiction and 
choice-of-Iaw clauses in large commercial 
transactions." {matter in brackets supplied]. 

{Editor's Note: What do any ofyou think 
about tbis approach to choice Of law? Is it 
constitutionallypermissible?Doyou believe 
tbat the New Yom statute will be respected, 
for "full faith and credit" purposes, by 
other jurisdictions? Your reactions and 
comments should be sent to the Editor. 
Perhaps tbis can be the· beginning of a 
"Letters to tbe Editor" section ofthe News
letter·I 

http:appUcation.of
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Emotional Distress Awarded in Civil Rights Zoning Case 
BY DONALD HEMKE 

Harper vs. Town of Long Boat Key, 
Florida, Case No. 83-1352-0v_-T-13 (U.S. 
District Court, Middle District of Florida). 

A Florida federal court has recently held, 
in a ci\·il rights case, that damages for 
emotional distress could be awarded in a 
situation eminating from a municipal zoning 
decision. Even though the case is currently 
on appeal, the Newsletter is publishing a 
brief summary of this decision since, to the 
Editor's knowledge, this is the first time that 
emotional distress damages have been 
awarded in a zoning case. 

Plaintiffs,Jack and Loretta Harper, o,,"'11ed 
a I OO-foot wide lot on the Gulf of Mexico in 
the Town of Longboat Key, Florida. There 
was a single family home on the lot, which 
is in a multi-family zoning district. lbe lot 
could not be used for multi-family purposes 
because the Town's zoning code required 
lots in that particular zoning district to be 
ISO feet wide to be used for multi-family 
purposes. 

lbe Harpers attempted to obtain approval 
from the Town in 1977 to permit the lot to 
be used for multi-family purposes notwith
standing its width. The Town suggested 
that the lot be rezoned to another multi
family zoning classification where 100-fo()t 
wide lots could be used for multi-family 
purposes, but the Harpers resisted because 
they considered that spot zoning. Mr. Har
per, incidentally, was a town attorney for 
certain municipalities in Missouri. 

Ultimately, after two years of meetings 
,,"ith the Town's officials, the Town provided 
the Harpers letters in 1979 from the Town 
Manager and the Town Attorney that their 
lOO-foot lot could be used for mu,ti-family 
purposes because it was a non-con ()rming 
lot of record within the zoning cotJe. The 
Harpers relied upon the Town's letters in 
rejecting offers to sell the property for 
$460,000 and 5500,000 because the lot 
was worth more than that if it could be 
used for 11 multi-family dwelling units. The 
Harpers also relied upon the Town's letters 
in paying up to 57000 a year in taxes based 
upon the multi-family use classification. 

The Harpers were unable to sell the 
property and did not learn until September 
1983 that the To,,"'11 had changed its mind 
concerning the 1979 letters and was taking 
the position that the lot could be used only 
for a single family residence. Meanwhile, 
Mr. Harper, a solo practitioner, who had 
purchased the property primarily for re
tirement, had a heart attack and open heart 
surgery, was out ofwork for 18 months, and 
had to borrow $100,000 to live. He sug
gested to the Town in September 1983 that 
it should honor the commitments in its 
letters of 1979, and that he was neither 
physically nor financially able to litigate 
with the Town. The Town, nonetheless, 
rejected a building permit application, and 
insisted that the property be used only for 
single family purposes. 

The Harpers filed a multi-count civil rights 

Public Notice and Governmental Liens 
for Hazardous Waste Site Cleanups 

BY ROGER D. SCHWENKE 

complaint, in Federal Court, basically al
leging state law theories of unreasonable 
regulation and equitable estoppel and federal 
constitutional theories of deprivation of due 
process and equal protection. After a three 
day trial in March 1985, the district court 
judge indicated that he would rule in favor 
of the Harpers on the equitable estoppel 
theory, entitling the Harpers to construct 
up to 11 multi-family dwelling units on 
their property. He submitted the civil rights 
issues to the jury. 

The jury deliberated 90 minutes, finding 
that the Town had violated the plaintiffs' 
right to due process because restricting 
plaintiffs land to single family use does not 
substantially advance the public health, safety 
and welfare and because such restriction is 
arbitrary and capricious. The jury also found 
that the Town denied plaintiffs their right 
to equal protection by treating plaintiffs' 
property differently than similarly situated 
property (multi-family buildings had been 
constructed and were being constructed in 
the Town on l00-foot lots). The jury also 
found that the deprivation of constitu
tional rights had caused plaintiffs emotional 
distress and that 575,000 would compen
sate Jack c. Harper and $25,000 would 
compensate Loretta A. Harper for their 
emotional distress. 

The Town has filed a motion for new 
trial, or alternatively, to reduce the amount 
of compensatory damages. 

market unless the lien provision was 
amended. 

Because of the ambiguous liability provi
sions of these hazardous waste cleanup lien, 
notice and superlien laws, problems had 
also been created in connection with title 

Extensive public attention, new statutes, 
regulations and litigation has, in the past 
few years, been focused on the cleanup of 
sites where hazardous or toxic materials 
previously were disposed of or stored. Most 
of these statutes have required the owners 
of those lands, or the generators of those 
waste materials, or both, to be liable for the 
expenses of site cleanup and restoration. 

Although public funds have been used for 
these activities, many of the statutes have 
contained lien provisions authorizing gov
ernmental entities to file liens to secure the 
recovery of these cleanup expenditures. [n 
some cases, these governmental cleanup 
liens are superior to all other liens, i.e., a 
"SUPERUEN". 

In other instances, the statutes have not 
imposed liens, but have required that own
ers or site operators, of lands where haz
ardous substances have been stored or han
dled, must record in the public records affi
davits and other documentation disclosing 
the usc of the land for such purposes. 

The College has been monitoring these 
developments ~th great interest, since these 
notice, lien and "super-priority" lien provi
siems can have, and have had, a substantial 
imIY.lct on the conveyancing and financing 
of real property. 

This subject was discussed in extensive 
detail in an article which appeared in the 
Fall, 1984 (Volume 19, #3) REAL PROPER
lY, PROBATE AND TRUST JOURNAL, pub
lished bv the American Bar Association. The 
Article ~as entitled "Emironmental Uability, 
Enforcement and the Bankruptcy Act of 
1978: A study of H.R. 2767, the 'Superlien' 
Provision," and was wirtten by Laurel E. 
Lockett. One of the illustrations mentioned 
in the article was the decision by the Federal 
Home Loan Mortgage Corporation, in Octo
ber, 1983. as a result of the Massachusetts 
Superlien provision (!'lllbsequently amended) 
to pull out of the condominium and apart
ment mortgage market in Massachusetts. 
Subsequently, the corpof'Jtion threatened to 
",ithdraw from the single-family mortgage 

insurance; this has been the subject of 
extensive discussion, and possible coverage 
amendment, by the American Land Title 
A.'isociation. 

Massachusetts is not the only state with 
Superlien provisions. Others such as New 
Jersey and New Hampshire have had these 
for several years, and recently Connecticut 
has joined the list. 

Other state statutes, while not imposing a 
lien, require the owner of land where haz
aruous ~ste is stored to record a public 
record notice. The impact on title market
ability of such notices has yet to be deter
mined. 

Federal cleanup activity at hazardous 
waste sites is authorized under the Compre
hensive Environmental Response, Compen
sation and liahility Act of 1980. commonly 
referred to as "Superfund". This legislation 
is scheduled to expire in 198'), and currently 
scveml proposals have been introduced into 
Congress to extend and amenu the Act. 

(continued on page 10 
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Highlights of the 1984 Annual Meeting 

of the Board of Governors 


The Secretary ofthe college, Norman Geis, 
has reported to the Newsletter that on 
October 15 and 16, 1984, the Governors 
transacted the followiOg business at their 
annual meeting: 

- Election by the Governors of the 1984
1985 slate of officers of the college as 
recommended by the Nominating Commit
tee; 

- Approval by the Governors of the 

creation of a Council of Past Presidents of 

the College to study long-range planning, 

and the appointment of Immediate Past 

President William B. Dunn as Chairman of 

the Council; 


- Approval by the Governors of 1984-85 
proposed budget of the college, including 
budget increases to permit reinstitution of 
the Newsletter and to defray expenses of 
increased liaison between the College and 
other organizations; 

- Approval by the Governors of the final 
text of the bylaw amendments to be sub
mitted to the membership at the 1984 
annual meeting, including amendments cre
ating a new class ofmembership for selected 
regular members who have attained the age 
of at least 70 years, to be known as Senior 
Members of the College; 

- Election by the Governors of charter 
member Ray L Potter of Sun City, Arizona, 
as the first Senior Member of the College; 

- Approval by the Governors of twO revi
sions of the College's Membership Selection 
Guidelines, and reference to the Past Presi
dent's Council of the task of studying and 
recommending further revisions of the 
guidelines for regular membership, and new 
guidelines for the selection of Senior Mem
bers; 

Membership Report 
The Membership Committee, chaired by 

John S. Hollyfield, continues its hard work. 
Early in April, the Committee met to con
sider seventy-three nominations for mem
bership, and the results of the confidential 
poll of College members on those nominees. 
The Committee's recommendations will be 
acted upon by the Board at The Greenbrier 
Meeting. 

The next issue of the Newsletter will 
report on those nominated by the Board for 
membership, as well as on those previously 
offered membership, who have now ac
cepted. 

The seventy-three proposed nominees for 
College membership came from twenty
nine different states. 

- Approval by the Governors of the 
following appointments: 

James P. McAndrews, as At-Large 
member of the Executive and Budget 
Committees 

John S. Hollyfield, as Chairman of the 
Membership Selection Committee; 
and James L Cunningham, John A. 
Grayson and Roger D. Schwenke as 
new members of said Committee 

Dorothy Lenz, as Administrative Sec
retary of the College to succeed 
Joanna C. Smith 

- Approval by the Governors of the 
establishment of liaison between the College 
and the following organizations: 

Organization 	 College liaison 
Representative 

National Conference of John S. Kellogg 
Lawyers and Realtors 

American Land Title James M. Pedowitz 
Association and Theodore C. 

Taub 

NCCUSL Drafting Com- Marvin Garfinkel 
mittee for the Personal 
Property Leasing Act 

NCCUSL Joint Editorial Gurdon H. Buck 
Board for the Uniform 
Common-Interest Own
ership Act 

Institute for Moderniza- John P. Trevaskis, 
tion ofLand Data Systems 

- Adoption by the Governors of resolu
tions to govern College's bank and invest
ment accounts; approval of possible pur
chase of officers and directors liability in
surance; and approval of possible increase 
in policy limits under College's fidelity bond 
coverage. 	 

IN MEMORIAM
Richard 


Rockwell 

1921-1985 

Mr. Richard Rockwell, a distin
guished Hartford attorney and a memo 
ber of the College has long been 
recognized as a leader in the convey
ancing bar of the State ofConnecticut. 
He was a member of the Standards of 
Title Committee and Executive Com
mittee of the Real Property Section of 
the Connecticut Bar Association. He 
was Vice-Chairman of the Real Estate 
Committee of the Hartford County 
Bar Association and a member of the 
Advisory Board of the Connecticut 
Real Estate Law Journal. 
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Uniform Law Developments 

Meeting of the Joint Editorial Board 
for the Un1fonn Real Property Acts 

At the January meeting of the Joint Ed
itorial Board for the Uniform Real Property 
Acts, the Board voted to recommend that 
Section 1-211 of the proposed Uniform 
Land Security Interest Act (ULSIA) be 
amended by adding a new subsection (a) 
for the purpose ofvalidating equity kickers. 
As amended, Section 1-211 would provide 
as follows: 

"Notwithstanding a rule de
nominated "fettering," "clog
ging the equity of redemp
tion," or "claiming a collateral 
advantage" or a rule of similar 
import: (a) a secured parly 
may, witoout adversely af 
fecUng its security interest, ac
quire from a debtor [other than 
a protected party] any direct or 
indirect present or future 
ownership interest in the col
lateral, including rigbts to any 
incom~ proceeds or increase 
in value derived from the col
lateral; and (b) an option 
granted by a debtor [other 
than a protected party] to a 
secured party to acquire an in
terest in the collateral takes 
priority as of the date of its 
recording and is effective ac
cording to its terms if the right 
to exercise the option is not 
dependent upon the occur
rence of a default under the 
security agreement." 

ULSIA is a proposed free-standing uni
form act derived from Article 3 of ULTA 
designed to unify the law of mortgages and 
other security interest in real estate. 'The 
full text of ULSIA and conforming amend
ments to ULTA are scheduled for final read
ing and approval this summer at the annual 
meeting of the Uniform Commissioners. _ 

Meeting of National Conference of Commissioners on Unlfonn State Laws 
("NCCUSL")- Personal Property Leasing Act ("PPU") 

BY MORTON P. FISHER, JR. 

In Marvin Garfinkel's absence I attended 
a meeting of the Commissoners held in 
New Orleans on March 8-10, 1985 on behalf 
ofACREL as well as on behalf of the Section 
of Real Property, Probate and Trust Law. 
Following is a summary of the provisions of 
PPLA which are of special interest to the 
College: 

1. Scope Of the Act - The following Re
porter's Comment has been added under 
Section 103 which clarifies our earlier 
concern that the Act might be applied to 
leasehold interests in real property which 
are deemed personal property in some 
States. 

"This Section is modeled on UCC 9
102(1). Because 'lease' is defined as a 

transfer of an interest in goods, which 

include fixtures, the Act is limited to trans

actions in goods." 


2. Fixtures - (Section 309) - Proposed 

Section 309, dealing with lessor's and les

see's rights when goods become fixtures, 

has been the focal point of our concern 

with the Act. 


After a lengthy discussion, the Committee 
formallyvoted in principle to redraft Section 
309 to include a filing requirement which 
will require a lessor to make a filing in order 
to establish priority over a purchaser or 
mortgagee of real estate without actual no
tice. This decision, assuming it is properly 
implemented, will for all intents and pur
poses overcome our major concern with the 
prOvision and with the Act. The filing which 
will be required will be similar to a UCC 
filing and will enable title examiners to 
locate the instrument in the appropriate 
records. 

If a lessor fails to file, the lessor will lose 
in priority to the holder of interests who 
could prevail over an unrecorded real es
tate interest as determined under the law of 
the applicable state, thus preserving the 
priorities as determined under state law. 
This alternative seems to alleviate the neces
sity for making any specific provision as the 
priorities with respect to persons having 
notice, leaving this issue to be decided 
under applicable provisions of state law. 

Proposals which would have alleviated 
the filing requirement where the lessor 
could not identify the real estate were 
dropped. 

Consequently, the interest of owners and 
mortgagees of real estate will be preserved. 
It might be noted in this connection that 
there was some divergence of views as to 
whether under existing law a purchaser or 
mortgagee of real estate without construc
tive or actual notice has priority over a 
lessor of fixtures. We submitted a memo
randum addressing this is..c;ue which would 
sustain our position that the real estate 

purchaser or mortgagee would have prior
ity. 

A number of issues raised in a letter 
presented by ACREL member Bob Zinman 
were diS<..'Ussed and will be addressed in the 
next draft of the Act. 

The basic concerns of real estate lav.'Yers 
have now been fully addressed and we 
believe the next draft of the Act will reflect 
revisions which will resolve our concerns. 

Test ofProposed Section 309 

§309. Lessor's and Lessee's Rights When 

Goods Become Fixtures. 


(a) In this section: 
( 1) goods are "fixtures" when they be


come so related to particular real estate 

that an interest in them arises under real 

estate law; 


(2) notice of the lease agreement pur
suant to subsection (d)(I) hereof is ad
equate only if the encumbrancer or owner 
of the real estate receives the notice in 
writing within 10 days after the goods 
become fixtures and the notification states 
that the lessor has or expects to enter into a 
lease of fixtures with the lessee, describing 
those fixtures by item or type and indi
cating that the same are to be affixed to 
certain real estate, describing the real es
tate; and 

(3) a mortgage is a "construction mort
gage" to the extent it secures an obligation 
incurred for the construction of an improve
ment on land including the acquisiton cost 
of the land, if the recorded writing so 
indicates. 

(b) A lease under this [Act] may be of 
goods that are fixtures or may continue in 
goods that become fixtures, but no lease 
exists under this [Act] of ordinary building 
materials incorporated into an improvement 
on land. 

(c) This [Act] does not prevent creation 
of a lease of fixtures pursuant to real estate 
law. 

(d) The interest of a lessor of fixtures 
under a lease agreement is superior to a 
conflicting interest of an encumbrancer or 
owner of the real estate if: 

( 1) the lessee does not have use or 
possession of the goods before the lea<;e 
agreement is enforceable, the interest of 
the encumbrancer or owner arises before 
the goods become fixtures, the em..'Umbran
cer or owner of the real estate receives 
notice of the lea'ie agreement, and the 
lessee has an interest of record in the real 
estate or is in possession of the real estate; 
or 

(2) the fixtures are readily removable 
factory or office machines or readily remov
able replacements of domestic appliances 

(continued on nextpage) 
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Uniform law 
(continuedfrom previous page) 

that are goods subject to a consumer lease, 
and before the goods become fixtures the 
lease agreement is enforceable between 
lessor and lessee; or 

(3) the conflicting interest is a lien on 

the real estate obtained by legal or equitable 

proceedings after the lease was enforceable 

between lessor and lessee. 


(e) The interest of a lessor of fixtures 
under a lease agreement is superior to the 
conflicting interest of an encumbrancer or 
owner of the real estate if: 

(1) the encumbrancer or owner has con
sented in writing to the lease or has dis
claimed an interest in the goods as fixtures; 
or 

(2) the lessee has a right to remove the 
goods as agaiost the encumbrancer or 
owner. If the lessee's right terminates, the 
superiority of the interest of the lessor 
continues for a reasonable time. 

(f) Notwithstanding paragraph (1) ofsub
section (d) hut otherwise subject to sub
sections (d) and (e), the interest of a lessor 
under a lease of fixtures is subordinate to 
the confficting interest ofan emcumbrancer 
under a construction mortgage recorded 
before the goods become fixtures if the 
goods become fixtures before the comple
tion ofthe construction. To the extent given 
to refinance a construction mortgage, the 
conflicting interest of an encumbrancer 
under a mortgage has this superiority to the 
same extent as under the prior construction 
mortgage. 

(g) In cases not within the preceding 
subsections, the interest of a lessor under a 

lease of fixtures is subordinate to the con
flicting interest of an encumbrancer or 
owner of the related real estate who is not 
the lessee. 

(h) Ifthe interest ofa lessor is superior to 
any conflicting interest of all owners and 
encumbrancers of the real estate, the lessor 
or the lessee may (i) on default, expiration, 
termination, or cancellation of the lease 
agreement by the other party but subject to 
the provisions of the lease agreement and 
this [Act], or (li) if necessary to enforce his 
[or her] other rights and remedies under 
this [Act], remove the goods from the real 
estate but he [or she] must reimburse any 
encumbrancer or owner of the real estate 
who is not the lessee andwho has not other
wise agreed for the cost of repair of any 
physical injury, but not for any diminution 
in value of the real estate caused by the 
absence of the goods removed or by any 
necessity of replacing them. A person en
titled to reimbursement may refuse per
mission to remove until the party seeking 
removal gives adequate security for the per
formance of this obligation. 

(i) This section does not apply and Sec
tion 9-313 of the Uniform Commercial 
Code applies if the lessor under a lease of 
fixtures IDes or records a fixture IDing 
(UCC §9-313( 1 Xb» for leased goods (UCC 
§9-408) against the fixtures even though 
the lease agreement does not create a 
"security interest" (UCC §1-201(37». 

Reporter's Comment 
Derived from UCC §9-313. Subsection (i) 

is new. Further thought should be given to 
wbetherUCC §§1-201(37), 9-313 and 9-408 
should be amended. 

Law Books in Print by ACREL Metrlbers 
BYKARL B. HOLTSCHUE 

Bankruptcy- Wisconsin 
"Bankruptcy Handbook for Consumer 
and Small Business Bankruptcies" by 
William A Chatterton. Wisconsin Bar. 
1979. 411p. $27. 

Condominiums 
"Business Condominium; a New Form of 
Business Property Ownership" by David 
Clurman. John Wiley. 1973. 208p. $9.95. 

"Condominimum Law and Practice
Forms" by Patrick J. Rohan. Matthew 
Bender. 1965. 6 volumes (looseleaf). 
$325. 

"Modem Condominium Forms" by Hiro
shi Sakai. Warren Gorham 1971. $56 

Cooperative Apartments 
"Cooperative Housing Law and Practice 
Forms" by Patrick J. Rohan. Matthew 
Bender. 1967. 3 volumes (looseleaf). 
$200. 

Domestic Relations-Texas 
"Texas Family Law" byJack W. Ledbetter. 
Bureau ofBusiness Research. 1974. 149p. 

Eminent Domain 
"Condemnation Procedures and Tech
niques - Forms" by Patrick J. Rohan. 
Matthew Bender. 1968. 6 volumes (loose
leaf). $225 

Housing 
"Guide to Federal Housing Programs" by 
Charles 1. Edson and Bruce S. Lane, et al. 
Bureau of National Affairs 1982. 55 vol
umes $1,925 

Lea<ies 
"Current leasing Law and Techniques
Forms" by Patrick J. Rohan. Matthew 
Bender. 1982. 3 volumes (looseleaf). 
$200. 

"Friedman on Leases" by Milton R Fried
man. Practising Law lost. 1974.3 volumes. 
$50. 

"Sale-Leasebacks: Economics, Tax Aspects, 
and lease Terms" by Alan J.B. Aronsohn 
and Lewis R Kaster. Practising Law Inst. 
1979.502p. '35 

Mortgages 
"Modem Mortgage Law and Practice" by 
Robert Kratovil 2nd edition. Prentice 
Hall USA 1981. '34.95 

Munidpal Corporation 
"Municipal legal Forms" by Samuel T. 
Lawton, Jr. Callaghan. 1976. 4 volumes 
(looseleaf). $200 

Partnership Income Tax 

"Partnership Income Taxes" by Alan J.B. 

Aronsohn. 1974. 7th edition. Practising 

~Iost. 1978. 357p. $25 


Probate law and Practice 

"How to Live and Die - with Florida 

Probate" byJohn ArthurJones. Gulf 1973. 

176p. $.95. 


"New York Civil Practice: EPn" by Patrick 
). Rohan. Matthew Bender. 1969. 7 vol· 
umes (looseleaf). $260. 

"New York Civil Practice: EPTL-SCPA" 
(abridged edition) by Patrick J. Rohan. 
Matthew Bender. 1974. 1 volume (loose
leaf). $70. 

Real Estate Investment 
"Financing Real Estate During the Infla
tionary 80's" by Brian). Strum, ed. Amer. 
Bar Assn. 1981. 45Op. $35. 

"Law of Real Estate Financing" by Jeffry 

R Dwyer. Warren Gorham. 1981. 1 vol

ume. $56. 


"Real Estate Financing - Text, Forms and 

Tax Analysis" by PatrickJ. Rohan. Matthew 

Bender. 1973. 6 volumes (looseleaf). 

$325. 

"Structuring Real Estate Investment Under 

the Tax Reform Act of 1976" by Stefan F. 

Tucker, et al. 2nd edition. Property Press 

1978. 535p. $25. 


Real Property 
"Home Owner Associations and Planned 
Unit Developments - Law and Forms" by 
Patrick). Rohan. Matthew Bender. 1977. 
2 volumes (looseleaf). $135. 
"Michigan Real Estate Formbook" 1st 
edition. By Ralph Jossman. Michigan CLE 
1982. $60. 

"Modem Real Estate Documentation" by 
Robert Kratovil. Prentice Hall USA. 1975. 
386p. $24.95. 
"New York Guide to Real Estate Licensing 
Examination" by Paul J. Colletti, et al 
Warren Gorham. 1980. 344p. '18.50. 

"Real Estate Law" by Robert Kratovil. 
Prentice Hall USA. 7th edition. 1979. 
479p. $25.95. 

"Real Property Casebook" by Patrick J. 
Rohan. Matthew Bender. 1981. 1 volume. 
$28.50. 

Trial Practice 
"Problems and Materials on Trial Advo
cacy" by Harold Cramer. Foundation Press. 
1968. 279p. $I .00. 

(continued ot' next page) 
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law Books 
( continued from pnmious page) 

Universities and Colleges 

"Creative Academic Bargaining; Managing 

Conflict in the Unionized College and 

University" by Robert l Birnbaum. Teach

ers College Press. 1980. $19.95. 


Vendors and Purchasers 

"Contracts and Conveyances of Real Prop

erty" by Milton R. Friedman. 3rd edition. 

Practising Law Inst. 1975. 160Op. 575. 


Zoning 

"Zoning and Land Use Controls" by Patrick 

l Rohan. Matthew Bender. 1977.8 vol

umes (looseleaf). 5450. 


Source: Law Books in Print (1982); Law 

Books Published (1982, 1983). Prepared 

by Karl B. Holtzschue (6/6/84). 


Author Index 

Aronsohn, Alan lB. - Partnership income 
taxes - 1974. 7th ed - Practising Law Inst 
1978 357p - 25.00 - PARTNERSHIP IN

COME TAX 

Aronsohn, Alan lB., ed.; Kaster, Lewis R, 
ed. - Sales-Ieasebacks; economics, tax as
pects, and lease terms. - Practising Law 
Inst 1979 502p - 35.00 - LEASES 

Birnbaum, Robert J. - Creative academic 
bargaining; managing conflict in the un
ionized college and university. Teachers 
College 1980 - 19.95 - UNIVERSITIES 

AND COllEGES: lABOR AND LABOR RE
IATIONS-80.18806 -0-8077-2631-1 

Chatterton, William A - Bankruptcy hand· 
book for consumer and small business 
bankruptcies. - Wisconsin Bar 197~ 411p 
- 27.00 - BANKRUPTCY·WlSCONSIN 

Clurman, David Business condominium; a 
new form of business property owner 
ship. - John Wiley 1973 208p - 9.95
CONDOMINIUMS; REAL PROPERlY
73-10089 ·0·471· 16129·2 

Colletti, Paul J.; Colavito, William A; Mel· 
choir, Frank A; Weinberg, Norman - New 
York guide to real estate licensing exam· 
ination. - Warren Gorham 1980 344p
1850 - REAL PROPERlY NEW YORK; 
VENDORS AND PURCHASERS - NEW 
YORK - 79·56597 0·88262·403·2 

Cramer, Harold; Levin, Leo - Problems and 
Materials on Trial Advocacy. Found Press 
1968 279p - 1.00 - TRIAL PRACTICE 

Dwyer, Jeffrey R; Madison, Michael T. - Law 
of real estate financing. - Warren Gorham 
19811v. 56.00-REALESTATEINVEST· 
MENT; REAL PROPERlY - 80·53430 
-0-88262·516·0 

Friedman, Milton R - Contracts and convey· 
ances of real property, with supplement. 
3d 3d. - Practising Law Inst 1975 1600p 
-75.00 - CONVEYANCING; VENDORS 

AND PURCHASERS; REAL PROPERlY 

Friedman, Milton R Friedman on leases. 
Practising Law Inst 1974 3 volumes. 550. 
LEASES - 73-80968 

Recent Real Estate Articles Published 
by ACREL Members 

[Editors Note: This listing is currently being supplemented by Mr. Hoizscbue, and that 
supplemental will bepublished in a future issue ofthe Newsletter. In the meantime, if 
any ACREL members have published real estate articles not noted, ph!ose send dtation 
information on those to our Administrator, Dorthy Lenz.) 

BY KARL B. HOL7ZSHUE 

Accountants and Accounting 
"Inflation Accounting and Real Estate" by 
P.E. Roberts. Real Prop Prob & Trust J 
16:15·28 Spr '81. 

Adverse Possession 
"Adverse Possession of Subsurface Min· 
erals" by P.N. Bowles. 71 Ky L J 83·103 
'82/'83. 

Jones, John Arthur., 00.; Hillsborough County 
Bar Association - How to live - and die 
with Florida probate. - Gulf 1973 176p
.95 - PROBATE lAW AND PRACTICE
FLORIDA; WlllSFLORIDA; ESTATE PlAN
NING - FLORIDA-72·93691 ·0·87201· 
290·5 

Jones, John Arthur - Encyclopedia of value 
added tax. - Sweet & Maxwell. 1973.
VALUE ADDED TAX-0-421-17860·4. 

Kaster, Lewis R, ed.; Aronsohn, Alan J.B., 

ed. - Sale-Ieasebacks: economics, tax as

pects, and lease terms. - Practising Law 

Inst 1979 502p - 35.00 - LEASES 


Kratovil, Professor Robert - Modern mort
gage law and practice. 2nd ed. - Prentice 
Hall USA 1981- 34.95 MORTGAGES
80·29360 0·13·595744-3 

Kratovil, Professor Robert - Modern real es· 
tate documentation. - Prentice Hall USA 
1975 386p - 24.95 - REAL PROPERTY 
74-26628 

Kratovil, Professor Robert - Real Estate law. 
7th ed. - Prentice Hall USA 1979 479p
25.95 - REAL PROPERTY 

l.awton, Samuel T., Jr. Municipal legal 
forms. - Callaghan 1976 4v. (looseleaf)
200.00 - MUNICIPAL CORPORATIONS; 
FORMS 76-49998 

Ledbetter, Jack W. - Texas family law. - Bur 
Business Res 1974 149p- .00 - DOMES· 
TIC RElATIONS-TEXAS - 74-12526 

Rohan, Patrick J. - Home Owner Associa· 
tions and Planned Unit Developments. 
Matthew Bender 19772 -135.00 - REAl. 
PROPERlY 

Rohan, Patrick J. - New York civil practice: 
·EPTI.. - Matthew Bender 1969 7 v. (loose· 
leaf) - 260.00 - CMI. PROCEDURE·NEW 
YORK; DESCENT AND DISTRlBtmON· 
NEW YORK 

Rohan, Patrick J. - New York civil practice: 
EPTI.·SCPA (abridged edition) - Matthew 
Bender 1974 884p - 0.00 - DESCENT 
AND DISTRlBtmON-NEW YORK; PRO· 
BATE lAW AND PRACTICE·NEW YORK; 
TRUSTS AND TRUSTEES·NEW YORK 
75·310030 

Aliens 
"Real Estate Counsel, Contract and Clos· 
ing for the Foreign Investor" by David 
Alan Richards. Real Prop Prob Tr J 
14:757·846 Wint '79. 

Biography 
"Tribute to Laurence M. Jones: Laurence 
M. Jones as a Property Teacher" by Russel 
R Reno. Md I. Rev 38:623'32 '79. 

(continued on next page) 

Rohan, Patrick J - Real estate financing
Matthew Bender 1973 5 v. - 00.00 
MORTGAGES; REAL ESTATE INVEST
MENT 

Rohan, Patrick J. - Real property (.-asebook 
Matthew Bender 1981 1 v. - 2850 - REAL 
PROPERTY 

Rohan, Patrick J. - Zoning and Land Use 
Controls. 1978 Sv. (looseleaf) - 400.00
ZONING; lAND USE - 77·85275 

Rohan, Patrick J; Reskin, Melvin - Condem

nation Procedures and Techniques.

Matthew Bender 1969 6v. - 180.00
EMINENT DOMAIN; REAL PROPERlY 


Rohan, Patrick J.; Reskin, Melvin A - Con· 
dominium Law and Practice - Forms. 
Matthew Bender 19656 - 325.00 - CON· 
DOMINIUMS 

Rohan, Patrick J,; Reskin, Melvin A - Coop
erative Housing Law and Practice. 
Matthew Bender 1967 3 - 200.00 - CO
OPERATIVE APARTMENTS 

Sakai, Hiroshi; Reskin, Melvin A - Modern 
condominium forms. Warren Gorham 
1971 - 56.00 - CONDOMINIUMS - O· 
88262-024-X 

Strum, Brian J., ed. - Financing real estate 
during the inflationary 80's - Arner Bar 
Assn 1981 45Op- 35.00 - REAL ESTATE 
INVESTMENT 81·66532 -0·89707·040·2 

Tucker. Stefan F.; Zarrow, Stanton H.i Judson, 
CJ,; Massman, R.A; McGuire, JA; Mos
burg, LG., Jr.; Rossbach, LB., Jr.; Roulac, 
S.E. - Structuring real estate investment 
under the Tax Reform Act of 1976. 2d 
ed. - Property 1978 535p - 25.00 - REAL 
ESTATE INVESTMENT; REAL PROPERlY 
TAXATION 

Soun:e: LaU' Books in Print (1982); Law 
Books Published (1982, 1983). Cummt 
throughJune 1984. 

http:45Op-35.00
http:149p-.00
http:1981-34.95
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Articles 
(continued from previouspage) 

City Planning 
"Critical Legal Issues in Historic Preserva
tion" by Mendes Hershman. Urban Law 
12:1-101 Wint '80. 

Condominium and Coop Housing 
"Beyond the Condominium: The Uniform 
Common-Interest Ownership Act" by N. 
Geis. 17 Real Prop Prob & Tr J 757·81 
Wint '82. 

"Condominium Lease Agreement" by 
W.G. Thomas. AIl-ABA Course Materials 
J 5:73-84 D '80. 


"Condominium Purchase Agreement" by 

William Griffith Thomas. AIl·ABA Course 

MaterialsJ 3:109-26 Ap '79. 


"Co-op Proprietary Leases" by Bernard M. 
Rilkin. NYSB J 51:290·3+ Je '79. 

"Practicing under the New Pennsylvania 
Condominium Law" by JA. Rosenstein. 
LB. Pitt. Penn BA Q 51:244·56 0 '80. 
"Residential Co-ops and Condominiums 
Development Projects and Conversions 
Promoter's Tax Techniques" by LR Kas
ter. NYU lost Fed Taxation 38: 13.1-.23 '80. 

"Uniform Condominium Act" by M. Gar
finkel. 28 Prac. Law 43·65 D '82. 

"What to do for Tenants and Purchasers 
in a Condominium Conversion" by G.H. 
Buck. Prac Law 26:45·7 JI '80. 

Contracts 
"Restatement (Second) of Contracts and 

the UCC: A Real Propeny Law Perspec
tive" by R Kratovil. 16 J Mar L Rev 
287·305 Spr '83. 

Easements 
"Solar Energy Easements" by JM. Pedo
witz. Real Prop Prob & Trust J 15:797-805 
Wint '80. 

EminentDomain 
"Florida Inverse Condemnation Law: A 
Primer for the Litigator" by Roger D. 
Schwenke and and Donald E. Hemke. 
Nova LJ 5:167,99 Wint '81. 

"Inverse Condemnation Under 42 U.S.e. 
Section 1983" by Robert E. Manley. Ur· 
ban Law 12:276·91 Spr '80. 

Environmental Law 
"Environmental and Land Use Laws, Regu
lations and Permits: How they Affect Real 
Estate Transactions, Financing and law
yers, and What To Do About It" by Roger 
D. Schwenke. Real Prop Prob & Tr J 
14:851·72 Wint '79. 


Housing 


Insurance 
"Insurable Interests of Lenders, Tenants, 
Purchasers and Mixed·Use Occupants" 
byRJ Birnbaum. 17 Real Prop Prob & 
Tr J 631·99 Wint '82. 

"What Every Real Estate lawyer Should 
Know About Payment and Performance 
Bonds" by B.e. Hart and H.E. Kane. 17 
Real Prop Prob & Tr J 631·99 Wint '82. 

Judicial Sales 
"Forms for Judicial Foreclosure" by JA. 
Gose. AIl-ABA Course Materials J 5:109· 
280'80. 


Legal Drafting 

"Agreement of Sale for a Commercial Pro· 

peny" byJD. Hastie. AIl-ABA Course Ma· 

terialsJ 4:61·84 0 '79. 


"Assignment of Leases and Rents" by JA. 

Gose. AIl·ABA Course MaterialsJ 3:87·99 

0'78. 


"Contract of Sale for Office, Commercial 

and Multi-Family Residential Premises

A Commentary" by KB. Holtzschue. 17 

Real Prop Prob & Trust J 382·411 

Suriun '82. 


Leases 
"Disputes in Business Leases: An Over
view" by Bernard H. Goldstein. 18 Real 
Prop Prob & Tru J 709-23 Wint '83. 

Loans 
"Lester Crown Case: Its Implications and 
Applications" by LJ. Avery. NYU lost Fed 
Taxation 38:36.1·.27. '80. 

"EurodoUar and Multiple Interest Rate 
Option Real Estate Loans" by Robert E. 
Wilson. 18 Real Prop Prob & Tr J 
493·511 Fall '83. 

Mines and Minerals 
"Adverse Possession of Subsurface Min· 
erals" by P.N. Bowles. 71 Ky 1 J 1-249 
'82/'83. 

"Transfers of Mineral Interests from and 
Through Decedents' Estates" by Cyril A. 
Fox, Jr. 4 E. Min. L Inst. 21.1-.59 '83. 

Mortgages 
"Alternative Residential Mortgages for 
Tomorrow (with forms)" by W.G. Tho
mas. Prac Law 26:55-68 S '80. 

"Enforceability of Due·On·Sale Clauses
A Bibliography" by JA. Gose. AIl·ABA 
Course MaterialsJ 5:109·18 F '81. 

"Enforceability of Mortgage Loan Com
mitments" by L Travis Brannon, Jr. 18 
Real Prop Prob & Tr J 724·49 Wint '83. 
"Mortgage Law Today" by R Kratovil. 
John MarshaU L Rev 13:251-72 Wint '80. 

"Unconscionability: Some Reconsidera
tions with Particular Reference to New "Rights and Remedies Under a Title Polio 

Transactions" B.H. cy" by T.e. Taub. Real Prop Prob & Trust 

Real Property 
"Cardow Revisited: Liability to Third Par
ties; A Real Propeny Perspective" by 
Robert Kratovil. 7 U. Puget Sound L. Rev. 
259-98 Wint '84. 

"CUrrent Trends of Institutional Financ

ing of Real Estate in the United States" 

by B.J. Strum. 17 Real Prop Prob & Tr J 

486·93 Fall '82. 


"Mortgage Loan and Joint Venture Com· 

mitments: The Institutional Investor's Re· 

medies" by Robert M. Zinman. 18 Real 

Prop Prob & Tr J 750-63 Wint '83. 


"Real Estate Finance - An Emphasis on 

Texas Law: A Symposium. Introduction" 

by J.R. Wallenstein. St. Mary L J 12:805
1103 '81. 


"Three-Dimensional Real Propeny Law: 

The Truth About 'Air Rights'" by B. Har· 

rison Frankel. 12 Real Est. L.J 330-46 

Spr. '84. 


Suretyship and Guaranty 
''What Every Real Estate lawyer Should 
Know About Payment and Performance 
Bonds" by B.e. Hart, and H.E. Kane. 17 
Real Prop Prob & Tr J 674·89 Wint '82. 

Taxation-US 
"Impetus to an Industry - the Effect of 
Taxation of Real Estate and Real Estate 
Derived Income on Real Propeny Devel· 
opment in the United States" by A.B. 
Kuklin. 17 Real Prop Prob & Tr J 458-71 
Fall '82. 

"How TEFRA Affects Real Estate Invest· 
ments: Analyzing Direct and Indirect Con
sequences" by S.F. Tucker. 58 J Tax'n 
66-71 F '83. 
"Planning with Nontaxable Realty Ex
changes and Conversions" by Stefan F. 
Tucker. Cumb L Rev 10:709·38 Wint '80. 

"Taxation of Real Estate and Farm Enter
prises Under the Tax Revenue Act of 
1978" by A.JB. Aronsohn. ALI-ABA Course 
Materials J 3:67-80 Ap '79. 

Tide Insurance 
Bar-Related Title Insurance Companies: 
An Antitrust Analysis" by Moses K Rosen· 
berg, et al WiD L Rev 24:639-89 My '79. 

"Commercial Title Insurance and the 
Lawyer's Responsibility" by A.B. Kuklin. 
15 Real Prop Prob & TrJ 557-68 Fall '80. 

"Lawyer-Controlled Title Insurance Com· 
panies: Legal Ethics and the Need for 
Insurance Department Regulation" by 
Moses K Rosenberg, et aL Fordham L 
Rev 48:25-52 0 '79. 

Type Mortgage by"HOUSing Code Enforcement in New 
Goldstein. 17 Real Prop Prob & Tr J J 15:422-59 Summ '80. York City-Another Look at an Admini
412-18 Summ '82. "Title Companies and the Unauthorized 

Practice Rules: The Exclusive Domain 
strative Tribunal" by Albert A. Walsh. 
Urban L Ann 17:51·6 '79. Pension Plans 

Reexamined" by Moses K Rosenberg, et"ERISAPitfalls in Real Estate Transactions Income Tax: Partnerships ai. Dick L Rev 83:437-68 Spr '79. 
"Current Issues in Real Estate Partnership Involving Pension Funds" by M.P. Fisher, 

Tax Litigation" by Bruce S. Lane. NYU Jr., RR Goldberg and RB. Curran. 17 

Inst Fed Taxation 38:13·16.23 '80. 
 Real Prop Prob & Tr J 595-630 Fall '82. (continued on next page) 
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(continued from previous page) 

"Title Insurance - What Every New York 
Lawyer Should Know," Part I. By J,M. 
Pedowitz. NYSB J 52:292·5+ Je '80. 

"Title Insurance - What Every New York 
Lawyer Should Know," Part 2. By J,M. 
Pedowitz. NYSB J 52:394·400 Ag '80. 

Usury 
"Recent Changes in California and Federal 
Usury I.aws: New Opportunites for Real 
Estate and Commercial Loans?" by LG. 
Preble and TK Herskowitz. Loyola U L 
Rev (LA) 13:1·83 D 79. 

"Symposium: Texas Usury I.aw. Introduc· 
tion: Texas Usury Law - Some Interesting 
Anomalies" by Sanfurd A. Weiner. "The 
Revised Article 5069·1.07(b)" by Harry 
M. Roberts, Jr. St. Mary's L J 10:687·822 
'79. 

Source: Index to Legal Periodicals 1979· 
1980, 1980·81, 1981·82, 1982·83, 10/191 
83·1/ 19/84; 1/19/84·4/30/84. 

Author Index 

Birnbaum, Robert J, 
Insurance (I) ILP 82·83 
Real Property (I) ILP 82·83 

Bowles, Paul N. 
Adverse possession (A) ILP 82·83 
Mines and minerals (A) ILP 82·83 

Buck, Gurdon H. 
Condominium and coop housing (W) ILP 
80·81 

Garfinkel, Marvin 
Condominium and coop buildings (U) 
ILP 82·83 

Geis, Norman 
Condominium and coop buildings (B) 
ILP 82·83 

Goldberg, Richard R. 
Pension plans (E) ILP 82·83 
Real Property (E) ILP 82·83 

Goldstein, Bernard H. 
Mortgages (U) ILP 82·83 

Gose, John A. 
Deeds of trust (F) ILP 80·81 
Judicial sales (F) ILP 80·81 
Mortgages (E) ILP 80·81 

Holtzschue, Karl B. 
Legal drafting (C) ILP 82·83 

Vendors and Purchasers (C) ILP 82·83 

Kane, Howard E. 
Insurance (I) ILP 82·83 
Real property (I) ILP 82·83 
Suretyship and guaranty (W) ILP 82·83 

Kratovi\' Robert 
Commercial law (R) ILP 82·83 
Contracts (R) ILP 82·83 
Real property (R) ILP 82·83 

Kuklin, Anthony B. 
Real property (I) ILP 82·83 
Taxation·US (I) ILP 82·83 
Title insurance (C) ILP 80·81 

Pedowitz, James M. 
Easements (S) ILP 80·81 
Energy resources (S) ILP 80·81 
Title insurance (T) ILP 80·81 

Preble, I.aurence G. 
Loans (R) ILP 80·81 
Usury (R) UP 80·81 

Roberts, Paul E. 
Accountants and accounting (I) ILP 80·81 
Real property (I) ILP 80·81 

Rosenstein, James A. 
Condominium and coop housing (P) ILP 
80·81 

Schwenke, Roger D. 

Eminent Domain (F) ILP 81-82 

Environmental I.aw (E) ILP 80·81 


Strum, Brian J, 

Mortgages (C) ILP 82·83 

Real property (1) lLP 82·83 


Taub, Theodore C. 

Title insurance (R) ILP 80·81 


Thomas, William Griffith 

Condominium and coop housing (C) ILP 

80·81 

Leases (C) ILP 80·81 

Mortgages (A) ILP 80·81 


Tucker, Stefan F. 

Real property (H) ILP 82·83 

Taxation·US (H) ILP 82·83 


Wallenstein, James H. 

Real property (R) lLP 80·81 

Source: Index to Legal Periodicals ('1Lr) 

1980-81, 1981-82, 1982-83. Current tbrough 
June 1984. 

Cleanups 
(continued from page 4) 

Previously, Congressman Florio, in April, 
1983, introduced H.R. 2767, which 'would 
have created a federal "Superlien" for all 
costs of remedial action, and for all associ· 
ated fines or penalties incurred by the en· 
vironmental violator. As a result of sugges
tions and comments by the College, among 
many others, members of Congress and staff 
members of the subcommittee considering 
that legislation realized that there were 
signifcant problems associated with it. 

Recent federal legislative proposals have 
substantially improved on the suggestions 
in the earlier proposal. For instance, the 
absolute "Superlien" concept has been 
eliminated, and instead liens will be valid 
only after a notice of lien ha.<; been filed in 
the appropriate location. S. 5 1 , as introduced 
in January, 1985, did not contain any lien 
Section 107(m): 

Federal Lien 
Sec. 127. Section 107 of the Compre· 

hensive Environmental Response, O)mpen· 
sation, and Liability Act of 1980 is amended 
by adding the followng new subsection: 

"( m)( 1) All cost~ and damages for which 
a person is liable to the United States under 
subsection (a) of this section shall consti· 
tute a lien in favor of the United States upon 
all real property and rights to such property 

belonging to such person that are subject to 
or affected by a removal or remedial action. 

"(2) The lien imposed by this subsection 
shall arise at the time costs are first incur
red by the United States with respect to a 
response action under this Act and shall 
continue until the liability for the costs (or 
a judgement against the person arising out 
of Stich liability) is satisfied or become 
unenforceable through operation of the 
statute of limitations provided in section 
113 (e). 

"(3) The lien imposed by this subsection 

shall not be valid as against any purchaser, 

holder of a security interest, or judgement 

lien creditor until notice of the lien has 

been filed in the appropriate office within 

the state (or county or other governmental 

subdivision), as deSignated by State law, in 

which the real property subject to the lien 

is physically located. if the State has not by 

law deSignated one office for the receipt of 

such notices of liens, the notice shall be 

filed in the office of the clerk of the United 

States district court for the district in which 
the real property is physically located. For 
purposes of this subsection, the terms "pur· 
chases" and "security interest" shall have 
the definitions provided in section 632 3(h) 
of title 26, United States Code. This para
graph does not apply with respect to any 
person who has or reasonably should have 
actual notice or knowledge that the United 
State has incurred costs giving rise to a lien 
under paragraph (1) of this subsection. 

H(4) The costs constituting the lien may 
be recovered in an action in rem in the 
United States district court for the district 
in which the removal or remedial action is 
oc(.'Uring or ha.<; occured. Nothing in this 
subsection shall affect the right of the 
United States to bring an action against any 
person to recover all costs and damages for 
which such person is liable under sub· 
section (a) of this section." 

According to the Committee summary 
this federal lien provision would be in· 
tended to enable the United States to reo 
cover cleanup response costs through an 
"in rem action" against the real property 
that is the subject of the cleanup. The 
discussion observes that "the federal lien 
does not have any special priority over the 
perfected security interests of other credit· 
ors. Instead it has priority over other se· 
cured creditors only as of the date they have 
consructive or actual notice of the creation 
of the lien." (5. Report at 45). However, as 
indicated in proposed subsection (3), the 
statutory language qualifies this lien pro· 
tection by indicating that it does not apply 
"with respect to any person who has or 
reasonably should have actual notice of 
knowledge that the United States bas in· 
curred costs giving rise to a lien." This 
knowledge or "imputed knowledge" pro
vision could present many of the same types 
of title insurance and real estate problems 

( continued on next page) 
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(continued from previous page) 

as those gener.lted by state superlien pro
.isions. 

The same provisions which appear in S. '5 1, 
as reported by Committee. have also been 
incorporated as Section 127 of S. 596 and of 
S. 607. both introduced by Senator Bradley. 
In the House the "Administration" proposal, 

H.R. 1342 contains the same provisions. in 
Section 210. 

The College officers are continuing to 
monitor the proposed provisions and intend 
to discuss their possible impact with staff 
members of the relevant House and Senate 
Committees. Since the Superfund Act is 
scheduled to expire in 1985, staff members 
expect early action, at least by the Senate. 
possibly as early as May. 

If College members have reactions to the 
proposed legislation, or suggested positions 
or illustrations which the College could 
include in these comments, please contact 
either Newsletter Editor Roger Schwenke 
or College President Ed Cutler. Similarly, if 
you are aware of state or local lien or notice 
requirements in your jurisdiction, please 
call them to our attention. 


